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1.

Introduction

1.1

Executive summary

The purpose of this report is to provide an update to the key stakeholders of the T&N UK Asbestos Trust
and T&N EL Trust (the Trusts). The T&N UK Asbestos Trust consists of a number of funds. The primary
funds are the T&N Fund and the Chester Street Fund. Under the terms of the Trust Deed, these Funds must
remain separate and cannot be co-mingled.
This report is the ninth annual report issued by the Trustee. This report contains terms which are defined
in the Trust Distribution Procedures (the TDP).
This report includes detail in relation to the operational, financial and legal matters, which have been of
relevance to the Trusts throughout the period. This report should be read in conjunction with the
Trustee’s previous reports.
The highlights of the report are as follows:
i

During the year the number of Trust Claims received and paid by the Trusts can be summarised
as follows:
Received

Paid/settled

T&N excluding Cape Trust Claims

148

146

T&N – Cape Trust Claims

172

289

Chester Street

109

81

Total

429

516

Note: Excludes second dividends

Payments to Trust Claimants can be summarised as follows:
£ million
T&N – first dividend

2.93

T&N – second dividend

1.80

T&N – Cape Trust Claims

1.62

Chester Street – first dividend

0.62

Chester Street – second dividend

0.20

T&N EL Trust – first dividend

1.14

T&N EL Trust – second dividend

0.08

Total

8.39

ii

The investment return during the past year was 1.0%. Whilst this result is significantly less than we
anticipated it was in line with general movements in the markets. Regrettably this poor level of return
has continued into the present year. Such a significant divergence from our actuarial model will, if
continued, have a material impact on the level of future dividend payments. Under the terms of the
TDP, the Trustee is obliged to commission a full actuarial review every five years. The next actuarial
review is due during 2016. In conjunction with our professional advisers we intend to use this review
as an opportunity to critically re-examine whether our assumptions on future investment returns and
certain other factors remain appropriate.
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iii During the year we worked closely with the US Asbestos Trust to try to secure a settlement of the
Hercules Policy. After a prolonged period of negotiation we agreed to commute the policy and shortly
after the year end the agreement was finalised and became binding on all parties. Full details are
shown in Section 6. In summary the commutation will result in a minimum payment of £3 million to
the UK Asbestos Trusts which, in accordance with the terms of the T&N CVA, is split £1.8 million to
the T&N Fund and £1.2 million to the Chester Street Fund.

1.2

The Trustee

The Trustee is ‘The T&N Asbestos Trustee Company Limited’ a limited company, number 05548874,
registered in England and Wales.
The directors of the Trustee are James Gleave, Anne O’Keefe and Christopher Melton QC.
James Gleave and Anne O’Keefe are Chartered Accountants at AlixPartners Services UK LLP. Christopher
Melton QC is a Barrister at Byrom Street Chambers.

1.3

Core objective

The Core Objective of the Trusts is broadly to allow Trust Claimants to receive a payment (or payments)
from the appropriate Fund or Funds which:
•

reflects the value of their underlying claim;

•

is fair and proportionate, having regard to the interests of other Trust Claimants with similar Trust
Claims claiming out of the same Fund or Funds; and

•

is calculated and paid in an efficient and cost-effective manner, following an efficient and costeffective assessment of the Trust Claim.

2.

T&N Fund/T&N EL Trust Claims

This section relates to claims against the above two Funds and excludes Chester Street Claims, which are
shown in section 3 of this report.

2.1

Trust Claims analysis

The Trust Claims submitted in the first nine years of operation are summarised below:
Status
Paid
Awaiting further information from Trust Claimants

As at
11 October 2014

As at
11 October 2015

2162

2,455

46

55

Pending issue of Admission Notice

5

24

Subject to Expert review process

-

-

75

77

200

217

2,488

2,828

Withdrawn
Rejected
Total

During the year the Trust received 172 Cape Trust Claims (see 2.6), all of which have been paid or are
awaiting payment.
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2.2

Payments to Trust Claimants

During the year a total of £9.06 million was paid out in respect of Trust Claims. The total paid out during
the first nine years was £71.02 million and can be summarised as follows:
As at
11 October 2014

Paid during
year

As at
11 October 2015

% of
total

57.67

8.39

66.06

93.0

Trust Claimants’ legal fees

3.53

0.57

4.10

5.7

Trust Claimants’ medical costs

0.73

0.10

0.83

1.2

Other

0.03

-

0.03

0.1

Total

61.96

9.06

71.02

100.00

£ million
Payments to Trust Claimants

2.3

Disease analysis

The Trust Claims during the first nine years of operations are analysed between disease types as follows:
Disease
Mesothelioma
Lung cancer
Asbestosis
Pleural thickening
Pleural plaques
Total

Total
claims %

Total claims %
(excluding Cape)

23

39

6

10

55

24

7

12

9

15

100

100

During the past five years the proportion of Trust Claims attributable to asbestosis has increased
substantially. This is due to the vast majority of Cape Trust Claims being for asbestosis. In order to give a
clearer perspective on the levels of disease types in the UK we have also shown the analysis excluding
Cape Trust claims.

2.4

Trust Claims subject to Expert review process

In the last year, no Trust Claims were referred to the Expert.
In total, during the first nine years of the Trusts, 21 Trust Claims have been referred to the Expert.

2.5

Rejected claims

During the year 17 Trust Claims were rejected, making a total of 217 rejected Trust Claims over the first
nine years of operation. This represents 7.6% of the total number of Trust Claims received. All rejected
Trust Claims are reviewed and discussed in detail at a meeting of the directors of the Trustee. A detailed
explanation of the reason for rejection is provided to the Trust Claimant at the time of rejection.
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The reasons for rejection are shown below:
As at
11 October 2014

Activity

As at
11 October 2015

Failure to satisfy medical criteria

51

3

54

No response to requests for further information

36

1

37

Failure to satisfy exposure criteria

56

6

62

Trust claimant had already been compensated in full

19

-

19

Exposure to asbestos prior to 1965 and did not fall within the
Margereson/Hancock judgment

18

3

21

Limitation grounds

13

4

17

Reason for rejection

Lung cancer not meeting Helsinki criteria

5

-

5

Other

2

-

2

Total

200

17

217

2.6

Cape Trust Claims

Cape Trust Claims are defined within the TDP and are essentially those overseas claims originating from
Swaziland, Zimbabwe, Botswana, South Africa and India.
The T&N Fund continues to receive a significant number of Cape Trust Claims from India, all relating to
the operation of Hindustan Ferodo, a brake pad manufacturer and Asbestos Cement Limited, an asbestos
cement manufacturing company. Both these companies were at one time subsidiaries of T&N Limited. All
of these Cape Trust Claimants have opted for an Expedited Review and in accordance with legal advice
received by the Trustee, have been subject to a discount of 50% to reflect the significant litigation risks
associated with claims of this nature.
During the year a further 172 Cape Trust Claims have been received (including one claim from the
Shabanie and Mashaba mine in 2015). Payments to these Cape Trust Claimants total £1.62 million and
associated medical and legal fees were £0.40 million. Since the inception of the Trusts a total of 895 Cape
Trust Claims originating from India have been received. Payments to these Cape Trust Claimants totalled
£4.54 million and medical and legal fees totalled £1.35 million.
The disease mix for Cape Trust claims is as follows:
%
Mild Asbestosis

32

Moderate Asbestosis

41

Sever Asbestosis

27

Total

100

Historically the vast majority of Cape Trust Claims have been for mild to moderate asbestosis. As a
consequence the average dividend payment is far less than for other types of Trust Claim. However in the
past two years we have received an increasing number of claims for severe asbestosis. We keep under
review the quality of the medical evidence submitted to support a diagnosis of severe asbestosis, and
believe that the evidence is sufficiently robust. Although the total number of claims does not exceed our
actuarial estimates, we are receiving more claims earlier than we had anticipated. In addition we have
now received Cape household claims. After taking advice from David Allan QC these will have a further
deduction of 50% applied to the original discount giving a settlement value of 25%. In conjunction with
the actuarial review due this year (see below) we will reassess the likely value of future Cape Trust claims.
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2.7

Product liability (PL) claims

The number of PL claims paid during the past nine years is summarised as follows:
Financial year

Number of claims

2007

3

2008

15

2009

10

2010

14

2011

21

2012

10

2013

8

2014

2

2015

6

Total

89

The T&N Trust paid out £175,000 in respect of PL claims in the year to 11 October 2015, making a total of
£1.6 million since the inception of the Trust. All PL claims are subject to detailed individual scrutiny by the
Trustee, whether progressing by Expedited or Individual Review, and are subject to a discount of 50%.
The numbers of PL claims received by the Trust peaked in 2011 and has been declining since then.
Historically the majority of PL claims were from individuals who were not covered by employer’s liability
insurance. We believe that the decline in recent years is primarily a consequence of the introduction of the
Mesothelioma Act, as this now affords an alternative and generally more attractive route for claimants to
obtain compensation.

3.

Chester Street Fund

The Chester Street Fund is part of the T&N UK Asbestos Trust but must be kept separate from the other
Funds. The purpose of this fund is to provide compensation to Chester Street, an insolvent insurer, and
related parties. This fund provides a contribution towards Trust Claims made against T&N and FederalMogul companies, as joint tortfeasors, by Chester Street.
The Trust Claims submitted to the Chester Street Fund in the nine years of the Trusts’ operation can be
summarised as follows:
Investment

As at
11 October 2014

Paid/established
British Shipbuilders’ settlement
Awaiting further information
Rejected
Total

As at
11 October 2015

376

464

2,219

2,219

1

3

120

135

2,716

2,821

During the year a total of £0.82 million has been paid out in respect of compensation payments.
During the year, 17 Chester Street Trust Claims were rejected.
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4.

Dividend policy/Actuarial review

The dividend levels paid from the Trusts have remained unchanged from last year and are shown below:

Dividends (pence/£)
Fund

Initial

Second

Total

T&N EL Trust

60

5

65

T&N Fund

27

5

32

Chester Street Fund

30

5

35

10

-

10

100

-

100

TBA Industrial Products
Federal-Mogul Friction Products

Under the terms of the TDP, the Trustee is obliged to commission an actuarial review every five years
irrespective of any interim review that might have taken place in the intervening period. Accordingly a full
review will take place during 2016. We have already identified two factors which will require
re-assessment. We will liaise with the Trust Advisory Committees over the implications of this review
prior to any changes in dividend payment policy.

5.

Trusts’ investments

5.1

Investment strategy

The Trustee remains of the view that it should adopt a prudent investment policy whilst remaining
conscious of the long-term nature of the Trusts. In practical terms, this equates to the Trustee adopting an
investment approach similar to pension scheme trustees.
The Trust’s investments are held in two funds, the BlackRock Dynamic Diversified Growth Fund
(Blackrock) and the M&G Real Estate Debt Fund (M&G). The BlackRock fund does not have a targeted
rate of return but rather concentrates on an investment profile with moderate levels of risk. The M&G
Fund is a more risky investment but we believe that the increased level of risk is warranted by the
potential additional return. M&G accounts for less than 20% of the total Trust investments. Across the two
Funds the overall level of risk remains low.
The funds below include amounts relating to Federal-Mogul Friction Products (£2.2 million) and TBA
Industrial Products (£0.8 million).

5.2

Funds held at year end

At the year end the Trusts held investments and cash as shown below:
Investment

Amount (£ million)

% of total

62.28

86.2

M&G

7.81

10.8

Cash

2.16

3.0

72.25

100.0

BlackRock

Total

7

The funds held at the year end may be analysed across the Trusts as follows:
Amount (£ million)
T&N Fund

33.41

FMFP Fund

2.16

TBA Fund

0.77

Remuneration Fund

1.31

T&N EL Trust

13.10

Chester Street Fund

21.50

Total

72.25

5.3

Investment performance

The performance of the Trusts’ investments in the BlackRock and M&G Fund can be summarised
as follows:
£ million
BlackRock
M&G
Total

Valuation
11 October 2014

Investment/
(Withdrawals)

Investment
returns

Valuation
11 October 2015

71.96

(10.20)

0.52

62.28

4.01

3.67

0.13

7.81

75.97

(6.53)

0.65

70.09

During this year the return on the Trusts’ investments with BlackRock was a small gain of 0.1%. The
annualised return over the last four years is 4.1%. The return on the M&G Real Estate Debt Fund during
the past year was 7.6%. Across the two funds the average return during the past year was 1.0%.

6.

Hercules

The T&N Asbestos Trust is entitled to 11.9% of any net recovery under the Hercules Reinsurance Policy
(the Policy), with the US Asbestos Trust being entitled to the remainder. The Policy has a face value of
£500 million. Under the terms of the Trust Deed, the US Asbestos Trust has the primary responsibility for
pursuing recoveries under the Policy.
In our report last year we discussed the unsuccessful litigation conducted by the US Asbestos Trust in the
UK courts. In the light of the results of this litigation and a similarly disappointing case in the USA, the US
Asbestos Trust re-commenced settlement negotiations with the Re-insurers. A commutation of the Policy
was eventually agreed and became legally binding on all parties at the end of October 2015. Whilst the US
Asbestos Trust took the lead in the settlement negotiations we worked closely with them and agreed that
the commutation was the best result that could be reasonably achieved in the circumstances.

8

The commutation is complex and all parties are bound by confidentiality agreements. However the details
can be broadly summarised as follows:
Amount Note
(£ million)
Gross Commutation Sum

56.55

Less: Payable to US sub Trusts

(3.56)

Less: Costs incurred by US Asbestos Trust

(27.65)

Less: Costs incurred by UK Asbestos Trust

(0.10)

Net Commutation Proceeds

25.24

Due under the terms of the T&N CVA
Current estimate and subject to review

Distribution:
Due to US Asbestos Trust

22.24

Due to UK Asbestos Trust

3.00

Total

25.24

The gross commutation sum has now been remitted and in accordance with the terms of the T&N CVA has
been paid to the Payment Agents (two UK based Chartered Accountants). Pending agreement of the
distribution of the gross proceeds the Payment Agents have deposited the funds in a low risk cash
investment fund. The costs incurred by the US Asbestos Trust are clearly substantial and represent a
considerable proportion of the gross commutation proceeds. The largest items of expenditure relate to the
cost incurred in the UK in the 2014 litigation. The largest single expense is the legal costs incurred by the
reinsurers that the US Trust were obliged to reimburse. The UK Asbestos has the power to review all costs
incurred in the pursuit of the Policy. At this point we are considering our strategy for this review but are
mindful that a cost review exercise of this nature is likely to be exceedingly costly and could further erode
the commutation proceeds.

7.

Professional costs

During the year the legal and other professional fees paid by the Trusts are detailed as follows:
£000

T&N

Chester St

T&N EL

Legal fees

127

95

35

Audit fees

4

3

7

131

98

42

Total

Claims management and Trustee fees incurred in the year to 11 October 2015 are as follows:
£000
Chester Street Fund

170

T&N EL Trust

132

T&N Remuneration Fund

325
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All these fees were paid to AlixPartners Services UK LLP.
Claims management and Trustee fees in respect of the Chester Street Fund and the T&N EL Trust are
drawn from the relevant Fund and approval is required from the appropriate Trust Advisory Committee.
A separate letter detailing the composition of the fees relating to those two funds will be sent to the
Committee members.

8.

Trusts’ accounts

Attached at Appendices A and B are copies of the Trust accounts for the period 12 October 2014 to
11 October 2015.

9.

Contact details

The T&N Asbestos Trustee Company Limited
Suite 11b
Manchester International Office Centre
Styal Road
Manchester
M22 5WB
Telephone:

(0) 161 838 4559

Fax:

(0) 161 493 9488

Website:

www.tandnasbestostrust.org

Email:

acrichton@alixpartners.com

Should you wish to discuss any aspect of this report or obtain further copies, please do not hesitate to
contact us.
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Appendix A: The T&N UK Asbestos Trust Accounts for the period from 12
October 2014 to 11 October 2015
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Appendix B: The T&N EL Trust Accounts for the period from 12 October 2014
to 11 October 2015
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The T&N Asbestos Trustee Company Limited
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